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STATEMENT OF THE CASE.

This is an action brought in the Central Division

of the Circuit Court of the United States for the

District of Idaho, by the plaintiff in error against the

defendant in error, to recover the value of J-200 cords

of wood alleged to have been unlawfully cut by the



defendant, Orin Thayer, from certain described pub-

lic lands of the United States in the Boise, Idaho,

Land District, in the years 1900, 1901, and 1902, and

sold by said Thayer under contract to the other

named defendants in error, constituting the Shaw

Lumber Company, which company was carrying on

a general wood and lumber business at Boise, Idaho.

The defendants in error, Mary Ridenbaugb and

A. Rossi, answering the complaint of plaintiff in

error, denied being co-partners and interested in or

connected in any way with the said Shaw Lumber

Company; and denied that they were in any way con-

nected with or engaged in the transaction specifically

set forth in the complaint. The defendants, Orin

Thayer, R. S. Shaw and W. H. Ridenbaugh, answer-

ing the complaint, denied that the defendants named

were at any times at all co-partners doing business

under the firm name and style of the Shaw Lumber

Company, and engaged in carrying on a general

wholesale and retail lumber business at Boise, Idaho;

but alleged that at all the times mentioned in the

complaint the defendant in error, W. H. Ridenbaugh,

was the owner of the busines and property of the

said Shaw Lumber Company, and that neither of the

other defendants were co-partners therein. The de-



fendants admitted that the plaintiff in error was the

owner and entitled to the possession of the lands

described in the complaint except Section- Sixteen

(16), Township Four (4) North, of Range Four (4)

East; Section (16), the West Half (W#) of Section

Twenty-one (21); the Northeast Quarter (NE#) of

the Northwest Quarter (NW#) of Section Twenty-

one (21); the North Half (N^) of the Northeast

Quarter (NE 1
^) of Section Twenty-eight (28); the

Southwest Quarter (SW^) of the Northeast Quar-

ter (NE^) of Section Twenty-eight (28), in Town-

ship Five (5) North, of Range Four (4,) East of the

Boise Meridian, which lands it was alleged had been

conveyed by the plaintiff in error before the commis-

sion of the trespass alleged in the complaint having

been committed. The defendants in error denied

having unlawfully entered upon said lauds of plaintiff

and cut the cord wood in question or of having un-

lawfully converted the same to their own use.

The defendants, Grin Thayer, R. S. Shaw, and W.

H. Ridenbaugh, further answering plaintiff's com-

plaint, as an affirmative defence alleged that ( >rin

Thayer and W. H. Ridenbaugh were citizens of the

United States and bona fide residents of the State of

Idaho; that the defendant, W. H. Ridenbaugh. consti-
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tuted at all times mentioned the Shaw Lumber Com-

pany; that during the years 1901 and 1902, the de-

fendant in error, Orin Thayer, entered upon divers

tracts of mineral lands along and in the immediate

vicinity of Grimes Creek in Boise county, Idaho, said

lands belonging to the United States and within a

portion of the various tracts of land set forth and

described in plaintiff's complaint; that said lands

were mineral lands of the United States, not subject

to entry under existing law except for mineral entry;

that the said defendants in error cut and removed

from said lands pine timber trees from and out of

which 1800 cords of the cordwood described in the

plaintiff's complaint were cut and manufactured; that

said wood was cut by said Thayer for domestic pur-

poses and for general use as fuel at Boise City, and

that said cordwood was conveyed to Boise and sold

and delivered to the Shaw Lumber Company; that

no portion of said cordwood was exported from the

state.

The defendants in error further alleged that in the

cutting of said trees from which said cordwood was

manufactured, the said Thayer complied with all the

lawful rules and regulations now in force and there-

tofore promulgated by the Secretary of the Interior



for the protection of the timber and undergrowth

growing- upon said lands and for other purposes, as

provided by the Act of Congress of June 3, 1678, en-

titled "An Act authorizing the citizens of Colorado,

Nevada, and the Territories to fell and remove tim-

ber on the public domain for mining and domestic

purposes."

The cause was on motion dismissed as to the de-

fendants Mary Ridenbaugh and A. Rossi and proceed-

ed to trial against the other defendants in error.

The case was tried by the court before a jury.

It was proved on the trial of the case from the

records of the United States Land Office at Boise,

Idaho, that the lands described in the complaint were,

at all times mentiontd in the complaint, public lands

of the United States, with the exception of the north

half (N y2 ) of the south east quarter (S. E. %>, the

south east quarter (S. E. %) of the north east quart-

er (N. E. %) of Section two (2), Township Five (5)

north of Range Pour '4) East; the north half (N#)

of the north east quarter (N. E. %), the north cast

quarter (N. E. %) of the north west quarter (N. W.

%), the south west quarter (.S. W. %) of the south

east quarter (S. E. VA I, Section Twenty One, (21); the

west half (W. l/2 ) of the north east quarter (X. Iv '.
.



the north east quarter (N. E. %) of the north east

quarter (N. E. X), Section Twenty Eight (28); Town-

ship Five (5); and the west half (W. x/2 ) of the south

west quarter (S. W. %), the south east quarter (S. E.

U > of the south west quarter (S. W. }(), Section

Twenty Eight (28); Township Five (5) north of

Range Four (4) East of the Boise Meridian.

It was further proven that the defendant Thayer,

during the years 1900, 1901 and 1902, cut from along

Clear Creek in Sections Twenty-one (21) and Twen-

ty-eight (28), Township Five (5) North of Range

Four (4) East of the Boise Meridian, and on public

lands adjoining his homestead 2,600 cords of wood

which he transported to Boise and sold and delivered

to the Shaw Lumber Company; that during the same

years he cut, of the balance of the 4.200 cords des-

cribed, from other public lands described in the com-

plaint, which he also transported to Boise and sold

and delivered under contract to the said Shaw Lum-

ber Company. The value of the wood delivered at

Boise was $5 and $5.50 per cord.

The defendants in error to prove the issue in their

behalf called T. G. Spencer as a witness who testi-

fied that he was a prospector and a miner; that he

was acquainted with the Boise Basin country; that
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he had mined on Grimes Creek and Moorcs Creek

and had made many locations on these Creeks; that

he found fine mining prospect all the way through

the ground which he located; that he had prospected

clear through to Idaho City and there was quartz

and placer all through the country which he pros-

pected.

The counsel for plaintiff in error moved to strike

out the testimony of this witness as to his finding

placer and quartz all through the country which he

had prospected, for the reason that it was not shown

by the witness that the country prospected over by

witness was in the locality where the cordwood in

question was cut by defendants in error. The court

overruled the motion and the ruling is assigned as

error.

The defendants in error offered in evidence the

official maps showing the general country in what is

known as Boise Basin and Idaho Basin, marked

Defendants' Exhibits 1 and 2. This was done for

the purpose of showing that said Basins were con-

sidered as mineral districts. The counsel for the

Plaintiff in Error objected to the introduction of

these maps for the reason that they did not show the

character of the particular lands from which the
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timber in question was cut. The objection was over-

ruled and the maps introduced. The ruling' of the

court admitting said maps is assigned as error.

The defendants in error further introduced wit-

nesses who testified to the general character of the

district in which the lands from which the cordwood

was cut are situated, and in regard to their being

mineral lands. It was shown that there had been

placer mining along Grimes and Moores Creeks, the

bars of the creeks having been mined for some years

off and on. It was further proved that there was a

large porphyry dyke near what was known as Rye

Flat on Grimes Creek, near where a part of timber

in question was cut.

It was also shown that there had been an attempt

at placer mining on Clear Creek near Thayer's home-

stead and near the land where Thayer had cut the

2,600 cords of the wood in question, but that the

attempt had been a failure. It was not shown by

the defendants in error that there had ever been

any mining upon the lands from which the cordwood

in question was cut. The testimony of the defense

was for the purpose of showing the general character

of the country in which the lands in question were

situated.



The plaintiff in error proved that what mining had

been done in the immediate section of country in

question, was placer mining, and that was confined

to the beds of the creeks. While there had been

some quartz locations in the general section of count-

ry and in the general neighborhood of the lands in

question, yet there had been no mining |so far as any

results being obtained.

The plaintiff in error introduced maps of Town-

ships 5 N. R. 4 E. B. M., 4 N. R. 4 E. B. M., and 6

N. R. 4 E. B. M., which showed a large number of

homesteads and timber and stone entries being made

in such Townships. This was for the purpose of

showing that the lands in the general neighborhood

of the lands in question were capable of being enter-

ed, and had been entered, under, the laws of the

United States other than as mineral lands. It was

further shown that the lands lying along Clear Creek,

from which the principal portion of the cordwood in

question was cut, had been taken up under the home-

stead law; that Thayer himself had a homestead

immediatly adjoining the land from which he cut the

cordwood. It was further shown the lands along

Clear Creek were being farmed and crops of grain,

hay and vegetables were being raised upon said
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lands each year. It was shown that the country in

the neighborhood of all the lands in dispute was a

timber country, and that the growth of timber was

large and extensive. The timber was valuable, and

large sections of the lands in the general district in

question had been filed upon as timber lands under

the timber and stone law of the United States.

The various witnesses for the plaintiff gave it as

their opinion that the lands in dispute were more

valuable for agriculture and timber purposes than

for mining, while the witnesses for the defense tes-

tified to their belief that the said lands were more

valuable for mineral than for any other purpose.

The respective parties having submitted their

testimony, the Court proceeded to instruct the jury

as to the law of the case. The principal instruction

was in regard to what constituted mineral lands

within the meaning of the Act of Congress of June 3,

1878, the Act under which the defendants in error

alleged that they were justified in cutting the timber

in question. To the instructions of the Court upon

the question of what are mineral lands within the

meaning of said Act, the plaintiff in error excepted,

and these instructions are assigned as error.
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The plaintiff in error requested the Court to give

certain instructions to the jury in regard to the defi-

nition of mineral lands within the meaning-" of said

Act, which the Court refused. The ruling of the

Court refusing to give such instructions as request-

ed by the plaintiff in error is assigned as error.

The jury after the general instructions, retired to

consider the case. After being out sometime, and

having failed to agree, they returned into court and

requested further instructions upon the question as

to what are mineral lands within the meaning of the

said Act of Congress of June 3, 1878. The jury,

through its Foreman, asked the question as to how

far would be a reasonable distance that people would

have a right to go upon non-mineral land to cut tim-

ber under the Act in question. The instructions oi

the Court in reply to said question from the jury,

(page 114, Transcript), the plaintiff in error excepted

to, and said instructions ore assigned as error.

The jury returned a verdict in favor of the plain-

tiff in Error and against the defendants in error
*

Orin Thayer, R. S. Shaw, and W. H. Ridenbaugh,

for the sum of $650.00, and judgment was entered

accordingly.
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The plaintiff in error duly excepted to the verdict

of the jury and the entry of judgment thereon.

A motion for a new trial was made, based upon

alleged errors in the Court's instructions and his

refusal to give instructions as requested by the plain-

tiff in error. The motion was overruled by the Court.

The plaintiff in error sues out this Writ of Error.

ASSIGNMENT OF ERRORS:

The trial court erred in permitting the witness

for the defense, T. J. Spencer, over the objection

of the plaintiff in error, to testify as to his konwledge

of the Boise Basin country; that he had prospected

clear through to Idaho City, and that there was

placer and quartz all through the country he had

prospected; it not being shown that the country of

which the witness testified was a part of the land

from which the timber in question was cut.

II.

The trial court erred in admitting in evidence

upon the part of the defendant in error, over the

objection of the plaintiff in error, maps marked "De-

fendants' Exhibits Nos. 1 and 2."
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III.

The trial court erred in permitting Ralph Bledso,

witness for the defense, over the objection of

plaintiff in error, to testify as to his knowledge of

the country generally in the Boise Basin, and as to

what he had done in the way of general prospecting

for gold along the lands in and tributary to the Boise

Basin, said testimony not being confined to the lands

from which the timber was cut.

IV.

The trial court erred in instructing the jury, over

the objection of the plaintiff in error, as follows:

1st. "The provision which raises the question of

doubt is that which says that the timber may be cut

from public lands, said lands being mineral and not

subject to entry under existing laws of the United

States except for mineral entry. If that clause were

construed by itself, independent of the other provi-

sions of the law, and without any regard to the

objects which Congress must have had in view in

enacting the law, then the contention made by the

Government would undoubtedly be correct; that is,

that the cutting of the timber would he limited to

actual mining ground; that is, ground that could !><
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patented under the mining laws; such claims as,

under the law, can be entered."

"But, of course, you understand that the ground

that can be patented and entered under the mining

laws are those particular tracts where mineral has

been discovered and the ground located and claimed

as a mining claim."

''Now, as I said, if we take simply that clause and

consider it alone, there would be no question that

the cutting of timber would be limited absolutely to

actual mineral ground, that is, such as is known to

contain mineral of value, and it may be added that

when ground is known to contain mineral of value it

is located and claimed as a mining location. It would

be practically limited to mining locations."

"Shortly after the passage of this law, when all

the conditions under which it was enacted, and when

the object which Congress had in view in its enact-

ment was better understood than now, Secretary of

the Interior Teller, who was entirely familiar with

all the circumstances under which the law was en-

acted, and, if I am not mistaken, was a member of

the Senate at the time the law was enacted, in con-

struing it in 1882, used this language: 'When the

lands are situated in districts of country that are
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mountainous, interspersed with gulches and narrow

valleys, and minerals are known to exist at different

points therein, such lands, in the ubsence of proof to

the contrary, will be held mineral in character'—he

does not say simply the ground located as mining

claims, but the general sections of the country where

this mineral is discovered— 'but where there are

extensive valleys and mountains where no mineral

exists the land may be considered and treated as

non- mineral. '

"

"Such were the views of the Secretray of the In-

terior at that time and those views were followed for

a great many years. Timber was cut, from time to

time, upon all sections of land in the neighborhood of

mining camps. The views of the Secretary have

changed, and he now construes the law by taking

that one clause I have referred, alone and independent

of the rest of the statute, and, as I said, construing it

alone, it means just what the Secretary now claims,

as I understand his ruling
"

V.

The trial court erred in instructing the jury, over

the objection of the plaintiff in error as follows:

2nd. "But the question that is to be determined
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now is, what is the proper construction to be placed

upon this law? Is the construction now placed upon

it by the Secretary of the Interior, and the claim

which the representative of the Government has

urged in this case, the correct one, or is the former

construction the proper one?"

"In construing the law we must keep in view, first,

that the law provides for the use of a large amount

of timber. You will remember that it provides for

timber for building, for mining, for agriculture, and

for all other domestic purposes. The mere sugges-

tion is sufficient to convince you that a large amount

of timber was required for these different uses. And,

second, you must keep in view that under this con-

struction it would be limited to the actual located

mining claims in which mineral had been discovered

and which would be subject to patent under the

mining laws, as I have before suggested. Keep these

two ideas now in your minds: First, the large amount

of timber required; second, under the claimed con-

struction, the small amount of territory that would

be available for the use of timber."

"There are two reasons which, in my opinion, mi-

litate against this construction of the law, and which

will make the law futile, the first is that if you limit
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it simply to mining claims, you limit the cutting of

timber to a very small portion of a mining camp.

Any one familiar with a mining camp knows that the

located claims cover a very small portion of the ter-

ritory—probably not more than one-tenth, if they are

located according to law. Many are located in vio-

lation of law, without any ledge discovery, but the

legally located mining claims will cover bui a very

small portion of the country. You will readily under-

stand that there could not be cut from such small

area sufficient timber to meet the wants that the

community required, and which Congress designed

that they should have."

"The second objection, is, that the timber on these

mining claims belongs to the owners of the claims.

Other citizens have no right to go upon them and cut

timber. Now, the law does not limit the cutting of

timber to the owners of mining claims. Therefore,

if you follow this construction you give the timber

alone to the owners of mining claims, and others are

forbidden to take it. The law plainly says that all

citizens may use it, while this construction of the

law says that only the owners of mining claims shall

use it; so you see, that construction of the law may
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not possibly be followed. It renders the law absol-

utely absurd."

VI.

The trial court erred in instructing the jury over

the objection of the plaintiff in error, as follows:

I. "I instruct you upon this important question

as follows: That the law includes as mineral land,

not only those tracts in which mineral has actually

been discovered and which has been claimed and

located as mining claims, but also other lands lying in

reasonably close proximity to or in the general neigh-

borhood of such mining claims, and all such neigh-

boring lands even if mineral has not been actually

discovered therein. In this connection you must bear

in mind that, as a rule, the land in a mineral district

and in the neighborhood of mines is of such a hilly,

broken character that it is utterly useless for agricul-

ture or other purposes than mining and for the tim-

ber growing upon it, and as Congress is presumed

to have known this fact, it is presumable that it

intended to include, under the designation of mineral

land, all such lands with the view of granting the use

of timber thereon, as stated."
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VII.

The trial court erred in instructing the jury, over

the objections of the plaintiff in error as follows:

"Much has been said in this case as to the quantity

of mineral that must be found in the ground to con-

stitute it mineral land. The laws themselves fix no

limit. They do not even say that it must be more

valuable for mineral than for other purposes, which,

as I understand, is the rule which the Department

holds, but in my opinion it is utterly impracticable.

It would become a simple question of opinion. Five

men might say certain laud is more valuable for

mining, while another five might say it is more val-

uable for agriculture or other purposes. It becomes

merely a subject of conjecture; one upon which opin-

ions may and do differ. I feel justified in saving

that ground containing only a trace of mineral, a

color, or containing it in such small quantities that a

miner would not expect it to ever prove profitable,

cannot be held to be mineral land. But when it con-

tains sufficient mineral to encourage the miner to

claim and locate it in good faith as mining ground

and work and develop it with a reasonable expecta-

tion of finding mineral in paying quantities, even if
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it never proves valuable, is, within the law, mineral

land."

"The question ma)- be asked, how will it be known

what the miner's opinion is? My answer is, by what

he does, as you must judge in this case by what has

been done."

"It is true as argued in this ease, that under the

strict letter of the law, land which can be legally

entered under the homestead and timber and stone

laws, is not mineral land and cannot be held as such,

and also, land which is legally mineral land cannot

be entered under other land laws, the law makes this

distinction between the two kinds of lands; but in

practice it becomes a question of opinion for the

entrymen; what one may consider mineral land, an-

other may consider non-mineral. The fact that land

is entered as a homestead is only presumptive and

not absolute proof that it is not mineral land, and so,

also, is the fact that land which is entered as miner-

al land is not absolute proof that it is mineral

within the law."

VIII.

The trial court erred in refusing to give to the

jury the following instructions requested by the

plaintiff in error:
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"The defendants in this case contend that the tim-

ber in question was cut and rem >ved from the public

lands of the United States under authority ofthe Act

of Congress of June 3, 1878, authorizing citizens of

certain states, of which Idaho is one, to fell and re-

move for agricultural and other purposes any timber

or trees growing and being thereon, said lands being

mineral and not subject to entry under existing laws

of the United States except for mineral entry."

"I therefore instruct you on this point that in es-

tablishing the mineral character of the lands in ques-

tion the burden of proof is upon the defendants. The

defendants must show, not that the neighboring1 or

adjoining lands are mineral in character, or that those

in dispute may hereafter by possibility develop min-

erals in such quantities as will establish their mineral

rather than their agriculture character, but that as

a present fact they are mineral in character, and

this must appear from the actual production of min-

erals and not from any theory that they may produce

it. In other words, it is fact and not theory that

must control in deciding upon the character of this

class of lands. The Land Department of the United

States has adopted the rule that if the land is more

valuable for agriculture than for mining, it is not
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mineral land, although it may contain some measure

of gold or silver. This is the only practical rule of

decision that can be applied to the subject; nor can

account betaken, in the application of this rule, of the

profits that would or might result from mining un-

der other and more favorable circumstances than

those which actually existed or may be produced or

expected in the ordinary course of such pursuit or

venture upon the lands in question."

2. "1 further instruct you that the statute does

not reserve any land from entry as a homestead or

from entry under any other laws of the United States

except mineral entries, because some one may claim

and work some portion of it as mineral ground with-

out any reference to the fact as to whether there is

mineral in paying quantities upon the land or not."

"Nothing short of known mineral upon the land,

capable, under ordinary circumstances, of being

worked at a profit as compared with any gain or be-

nefit that may be derived therefrom when entered as

a homestaed, is sufficient to prevent such entry or to

establish the fact that the lands in question are min-

eral within the meaning of the said Act of Congress.

"The defendants must show by a preponderance of

evidence that the lands are not subject to entry un-
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der the homestead laws of the United States, or under

any other laws existing at the time of the passage of

the Act."

3. "I further instruct you mineral lands within

the meaning of the Act of Congress of June 3, 1878,

are such lands as are not deemed subject to entry un-

der any of the laws of the United States except as

mineral lands, the right or privileges being exercised

under such regulations as will preserve the timber

for the benefit of the inhabitants engaged in or con-

nected with the mining industry. Therefore, if the

lands from which the defendants cut the timber in

question were subject to entry or settlement under

any of the laws of the United States other than as

mineral lands, then such lands should not be deemed

mineral, and the cutting of the timber therefrom by

the defendants was unlawful and they are liable to

the Government for the timber cut."

IX.

The trial court erred in instructing thz jury, over

the objection of the plaintiff in error, as follows:

"If this land is in the proximity of other land that

is shown to contain mines, it comes within the mean-

ing of the law. Of course, that must be within a
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reasonable distance of the ground that is shown to

be mining ground. If it is off ten or fifteen or twenty

miles, or a long distance away, so that it would not

be accessible or convenient to use the timber upon it,

it could not be construed as part of it. But if it

is in the neighborhood of ground that is known to be

mining ground, und^r the law it must be construed

as mineral land—under the definition as I gave you.

It is not necessary that you must find there is miner-

al in the ground upon which the timber is cut, but

there must be mineral found in the ground that is

reasonably near there. And I further state to you

that there must be sufficient mineral in the ground

to justify miners to go upon it and prospect it and

work it with an expectation that they would realize

something from it. But it is not absolutely necessar}'

to show that it is profitable. A good many mines

are worked and the men come out very far behind.

The question is, the ground that is mining ground is

that ground which contains enough mineral for min-

ers to go upon it and mine it with the expectation

and hope that profit will be realized from it. That

is the definition given by the Supreme Court. Now,

so far as the main issue in this case is concerned,

that is the only construction I can give you."
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2. "That is a question, gentlemen, that I cannot

answer for you. There is nothing in the decisions

that says that it could be one mile or five miles or ten

miles. I endeavored to cover that by this instruc-

tion, that the land from which the timber was cut

must be within a reasonable distance from that which

is known to be mining land, that is, such a distance

as the miner would likely use it. We will suppose,

now, that you have a section of the country here

where you have discovered mines. Now, I must ap-

peal to your own judgment. From how far away

would miners be likelv to haul that timber for mining

purposes? Of course, you will readily see that that

must depend somewhat upon the location of the

country and upon the scarcity of the timber. But for

me to fix the number of miles, that is out of the ques-

tion. I cannot do that. You must judge that by all

the circumstances in each particular case. I can only

say that it must be within a reasonable proximity to

the mines. It cannot be off a great distance—so far

as to take it out of the region or neighborhood of

where the mines are. I regret that there are no

guides that you can use in deciding that question and

it would be mere folly for me to undertake to sav

that it should be one mile or five miles or ten miles or
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twenty miles. Of course, I have no hesitation in say-

ing that a few miles would be within the meaning of

the law. But to say that }'ou could go ten or fifteen

miles off is a proposition I am not willing to es-

tablish."

"I might add this much about the proximity of

mining ground as it appears to my mind. Now, sup-

pose a case. Suppose we have a gulch here running

up and down the country, on either side of which

large mountains slope off in either direction. Now,

upon that mountain side there may be no mines at all;

that mountain side may be four or five miles long, yet

it may be convenient to bring timber down that

mountain side to the mines lower down; in that case

I would say that the whole mountain side might be

included within the meaning of mineral land, because

the timber is accessible to be brought down to

themines that way. Possibly oh the other side of

the mountain, on the same range, that might not,

probably, be included as mineral land, it ^ing too

remote. I would not limit it to any number of miles.

It might be one and it might be five. In my view

of the law, I would include such as that within the

meaning of the law. But if you go over on the other

side of the mountain down into the other valle)\
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where there might be no mines, it seems to me that

that might be too remot<—that it would belong to

some other district. It is useless for me to -attempt

to make a law when the law is not there."

X.

The trial court erred in entering a judgment, upon

the verdict of the jury, in favor of the plaintiff in

error and against the defendants in error in the sum

of 1600.00.

XI.

The trial court erred in refusing to grant the mo-

tion of the plaintiff in error to set aside the verdict

of the jury and the judgment of the court rendered

thereon in favor of the plaintiff in error and against

the defendants in error, and for a new trial.

BRIEF AND ARGUMENT:

I.

The trial court erred in admitting testimony upon

behalf of the defendants in error as to the general

character of the country in the Central Boise Basin,

said country embracing lands as far as forty miles

away from the lands upon which the timber in ques-

tion was cut.



28

II.

The trial court erred in admitting in evidence, over

the objection of the plaintiff in error, the maps

marked "Defendants' Exhibit 1 and 2."

III.

The trial court erred iu its construction of the Act

of June 3rd, 1878, so far as it defined to the jury the

meaning of the term "mineral lands."

IV.

The trial court erred in refusing to give to the

jury the special instructions requested by the plain-

tiff in error as to what is meant by the term "mineral

lands" in said act.

V.

The trial court erred in instructing the jury, in

response to the question put to the court by the fore-

man of the jury as to how far would be a reasonable

distance that people would have a right to go upon

non-mineral land to cut timber, that a few miles

would be within the meaning of the law.

These propositions may be considered as involving

the question as to what are mineral lands within the

meaning of the Act of Congress of June 3, 1878.
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June 3, 1878, Congress passed an act entitled "An

act authorizing the citizens of Colorado, Nevada and

the Territories to fell and remove timber on the pub-

lic domain for mining and domestic purposes."

20 Stat. '88-'89.

On the same day Congress passed an act entitled

"An act for the sale of timber lands in the States of

California, Oregon, Nevada, and in Washington Ter-

ritory," commonly called the Timber and Stone Act.

20 Stat. *88-'90-'91.

The provisions of this Act were extended to all the

public land states by the act of August 1, 1892. (27

Stat. 348).

The first mentioned Act, which may be called the

''Mineral Land" Act, is as follows:

"That all citizens of the United States and other

bona fide residents of the State of Colorado, or Ne-

vada, or either of the Territories of New Mexico,

Arizona, Utah, Wyoming, Dakota, Idaho or Montana,

and all other mineral districts of the United States,

shall be, and are hereby authorized and permitted to

fell and remove, for building, agriculture, mining, and

other domestic purposes, any timber or other trees

growing or being on the public lands, said lands being

mineral and not subject to entry under existing laws
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of the United States, except for mineral entry, in

either of said states, territories, or districts of which

such citizens or persons may be at the time bona fide

residents, subject to such rules and regulations as the

Sccretar)T of the Interior may proscribe for the pro-

tection of the timber and of the undergrowth grow-

ing upon such lands, and for other purposes: Provided

the provisions of this Act shall not extend to rail-

road corporations
"

"Sec. 2. That it shall be the duty of the register

and receiver of any local land office in whose district

any mineral lands may be situated to ascertain from

time to time whether any timber is being cut or used

upon any such lands, except for the purposes autho-

rized by this Act, within their respective land dis-

tricts; and, if so, they shall immediately notify the

Commissioner of the General Land Office of that

fact; and all necessary expenses incurred in making

such proper examinations shall be paid and allowed

such register and receiver in making up their next

quarterly accounts."

"Sec. 3. Any person or persons who shall violate

the provisions of this Act or any rules and regula-

tions in pursuance thereof made by the Secretarv of

the Interior, shall be deemed guilt}- of a misdemeanor.
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and, upon conviction, shall be fined in any sum not

exceeding- five hundred dollars, and to which may be

added imprisonment for any term not exceeding six

months.'
1

Section 4 of the Timber and Stone Act is as fol-

lows:

"That after the passage of this Act it shall be un-

lawful to cut, or cause or procure to be cut, or want-

only destroy, any timber growing on any lands of

the United states, in said states and territory or

remove, or cause to be removed, any timber from

said public lands with intent to export or dispose of

the same; and no owner, master, or consignee of any

vessel, or owner, director, or agent of any railroad

shall knowingly transport the same, or any lumber

manufactured therefrom; and any person violating

the provisions of this section shall be guilty of a

misdemeanor, and, on convtction, shall be fined for

every such offense a sum not less than one hundred

nor more than one thousand dollars: Provided, that

nothing herein contained shad prevent any miner or

agriculturist from clearing his land in the ordinary

working of his mining claim, or preparing his farm

for tillage, or from taking the timber necessary to

support his improvements, or the taking of timber
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for the use of the United States; and the penalties

herein provided shall not take effect until ninety days

after the passage of this Act."

The Act of March 3, 1891, in part, is as follows:

"And in the states of Montana, Idaho, North Da-

kota and South Dakota, Wyoming-, and the District

of Alaska, and the gold and silver region of Nevada

and the Territory af Utah in any criminal prosecu-

tion or civil action by the United States for a tres-

pass on such public timber lands or to recover timber

or lumber cut thereon, it shall be a defense if the

defendant shall show that the said timber was so cut

or removed from the timber lands for use in such

state or territory by a resident thereof for agricul-

ture, mining, manufacturing, or domestic purposes

under rules and regulations made and prescribed by-

Secretary of the Interior and has not been exported

out of the same, but nothing herein contained shall

operate to enlarge the rights of any railroad company

to cut timber on the public domain: Provided, that

the Secretary of the Interior make suitable rules and

regulations to carry out the provisions of this Act,

and he may designate the sections or tracts of land

where timber may be cut, and it shall not be lawful

to cut or remove any timber except as may be pres-
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cribed by such rules and regulations, but this Act
shall not operate to repeal the Act of Juno third,

eighteen hundred atid seventy-eight providing for the

cutting of timber on mineral lands." (26 Stat. 1093).

The above act is, in effect, an amendment to both

acts of June 3, 1878.

Nor. Pac. R. R. Co. vs. Lewis, 152 U. S. 366.

U. S. vs. Price Trading Co., 109 Fed. 239.

By the act of Feb. 13, 1893 (27 Stat. 444), the pro-

visions of the amendatory Act of March 3, 1891, supra,

were extended to New Mexico and Arizona, and by

the Act of March 3, 1901 (31 Stat. 1436), the provis-

ions of the said Act of March 3, 1891, were extended

to California, Oregon and Washington. By the act

of June 3, 1878 (30 Stat. 596-618-619). it was pro-

vided "That it shall be lawful for the Secretary of

the Interior to grant permits under the provisions of

the 8th section of the act of March 3, 1891 (being tin-

act referred to), to citizens of Idaho and Wyoming
to cut timber in the state of Wyoming west of the

continental divide on the Snake River and its tribu-

taries, to the boundary line of Idaho for agriculture,

mining and other domestic purposes, and to remove

the timber so cut to the State of Idaho."
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Section 24 of the act of March 3, 1891 (26 Stat.

1095-1103), authorized the President to set apart and

reserve as public reservation, public lands being for-

est or covered in whole or in part with timber or

undergrowth.

By the act of June 4, 1897 (30 Stat. 11 35), it was

provided, among other things, as follows:

"The Secretary of the Interior may permit, under

regulations to be prescribed by him, the use of timber

and stone found upon such reservations free of charge

by bona-fkle settlers, miners, residents, and prospect-

ors for minerals, for fire-wood, fencing, buildings,

mining prospecting, and other domestic purposes, as

may be needed by such persons for such purposes;

such timber to be used within the State or Territory

respectivel)T where such reservations may be located."

The above acts, and parts thereof, set forth the

provisions under which license is granted to fell and

remove timber from the public lands of the United

States.

The first section of the act of Congress of June 3,

1878, or the "mineral act," authorizes the cutting of

timber "on the public lands, said lands being mineral

and not subject to entry under existing laws of the

United States except for mineral entry."
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We respectfully submit that it is clear from the
above provisions that the lands contemplated by sec-

tion one of the act are such lands as are recognized
as mineral lands and only subject to disposal under
the mining laws of the United States, and that the
term "mineral" is used in the various mining laws of

the United States.

By section 2318 of the Revised Statutes of the

United States Congress has defined mineral lands as

"all lands valuable for mineral," and said section pro-

vides that such lands "shall be reserved for sale ex-

cept as otherwise expressly directed by law."

Section 2319 of the Revised Statutes, in effect, pro-

vides that public lands containing- valuable mineral

deposits shall ba subject to mineral entry only.

By section 3 of the act of Feb. 28, 1895 (28 Stat.

6836), entitled "An Act to provide for the examina-
tion and classification of certain mineral lands within

the States of Montana and Idaho." Congress defines

lands as mineral "which, by reason of valuable miner-
al deposits, are open to exploration, occupation, and
purchase under the provisions of the United States

mining laws." In said section it was provided that

in determining whether certain lands were mineral

within the contemplation of the section, there should
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he taken into consideration the mineral discovered or

developed on or adjacent to such lands and the geo-

logical formation of all lands to be examined and

classified, or the lands adjacent thereto and the reason-

able probabilities of such lands containing valuable

mineral deposits because of its formation, location, or

character."

We respectfully submit that the definition of what

are mineral lands within the meaning of the Act of

Congress of June 3, 1878, was correctly stated in the

instructions which the plaintiff in error requested the

Court to give to the jury. The instructions re-

quested embodied the views and ruling of the Land

Department of the government as to what should be

deemed mineral lands. The Land Department has

held that such lands are mineral as are more valuable

for mineral than for agriculture purposes.

Davis vs. Weibold, 139 U. S. 392.

Colorado C. & I. Co. vs. U. S. 125 U. S. 507.

U. S. vs. Iron Silver M. Co., 128 U. S. 673.

Deffeback vs. Hawkes, 115 U. S. 392.

Cowell vs. hammers, 10 Sawy. 346.

U. S. vs. Rend, 12, Sawy. 99.

U. S. vs. Copper Queen M. Co., 60 Pac. 88">.

Alfred vs. Barnum, 45 Cal. 482.
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Merrel vs. Nixon, 15 Nev. 401.

Dughi vs. Harkins, 2 L. D. 193.

Mogalia Gold M. Co., vs. Ferguson, 6 L. D. 218.

Nicholas Abercombe, 5 L. D. 393.

John Davis, 7 L. D. 71.

Cutting vs. Reininghaus, 7 L. D. 26.").

Creevvell Mining Co., vs. Johnson, 8 L. D. 440.

Thomas J. Laney, 9 L. D. 83.

In construing the term "mineral" as used in said

section of the Act of June 3. 1878, we have given it

the same meaning as given by said Department and
the courts to the term mineral as used in section 231S

of the Revised Statutes (See Rule 20 of the "Rules

and Regulations governing the use of timber on pub-

lic mineral lands" promulgated Jan. 18, 1900 and ef-

fectiqe Feb. 15, 1900 (29 L. D. 371) which in part is

as follows:

"The land from which timber may be felled and

removed under the provisions of this Act must he

known to be of a strictly mineral character and

not subject to entry under existing laws of the

United States except for mineral entry."

The construction placed upon the law by the De-

partment of the Government whose duty it is to
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administer it is "entitled to the most respectful con-

sideration" by the courts and should not be disproved

without cogent reasons therefor.

Hastings etc. R. K. Co., vs. Whitney, 132 U. S.

357, and authorities therein cited.

Lavagnio vs. Uhlig, 71 Pac. 1046.

We are aware that the counsel for defendants in

error will rely upon the case of the U. S. vs. the Ba-

sic Company (121 Fed. 504), wherein this court sus-

tained the construction of the trial court of the law

of June 3, 1878, so far as the definition of the term

"mineral lands" is concerned. We are also aware

that the interpretation of this court, as given in the

Basic case, is the law of the case at present and we

assume that the court will adhere to its construction

of the law as given in the case.

However, we respectfully submit that the admis-

sion by the trial court, over the objection of the

plaintiff in error, of the testimony of T. G. Spencer

(Trans, p. 57), and of the witness Relf Bledsoe

(Trans, p. 59), as to the character of lands from

four to twenty five miles away from the lands which

the timber in question was cut, was error and result-

ed in prejudice to the plaintiff in error as was not

justified by the decision of this court in the Basic
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case that "the Act under consideration should be

construed with reference to the conditions prevailing

in the mining legions requiring that the taking of

the timber for mining and domestic purposes should

not be restricted to lands know to contain mineral in

paying quantities but should include such adjacent

lands as under all the conditions would not be deemed

to be subject to entry under any of the laws of the

United States except as mineral lands; this right or

privilege being exercised under such regulations as

will preserve the timber for the benefit of the inha-

bitants engaged in or connected with the mining

industry."

Given the most liberal interpretation of the above

language of the court, we are unable to see how the

character of the lands from four to twenty miles

away would be competent in determining the charac-

ter of the lands in question, land so far away could

not be considered adjacent lands. The fact that

lauds so far away were mineral lands could not

establish or tend to establish the character of the

lands in question. Xor would the lands in question

be considered mineral lands if lands from four to

twenty miles away were mineral lands, because such

lands could not be considered adjacent.
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In the case of U. S. vs. St. Anthony R. R. Co., re-

cently decided by the Supreme Court of the United

States, said case coming- up from this court on a writ

of error, the court, in construing the meaning of the

word adjacent as applied to the Act of March 3, 187o,

granting to railroad companies the right to cut tim-

ber from lands adjacent to the line of its road for

construction purposes, held in substance, that adja-

cent lands could not be construed to be lands further

than two miles away from the line of road. If lands

further than two miles away from the lands upon

which the timber in question was cut could not be

held to be adjacent, then how could the fact that

lands so far away as the witness T. G. Spencer

and the witness Relf Bledsoe testified to, be competent

to establish the mineral character of the lands in

question. We respectfully submit that the permitting

of the introduction of testimony as to the character

of lands miles away from where the timber was cut,

for the purpose of establishing the character of the

lands in question was not justified by the decision of

this court in the Basic case, and was prejudicial

error.
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We submit that in view of the foregoing, the judg-

ment of the trial court should be reversed and the

cause remanded.

Respectfully submitted,

R. V. COZIER,

U. S. Attorney for Plaintiff in Error.




